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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANACOSTIA WATERSHED SOCIETY, et al., )
Pldintifis )
' )
V. )
)
DISTRICT OF COLUMBIA WATER AND )
SEWER AUTHORITY, et al., o )
Defendants. )
and , ' )
‘ )
THE UNITED STATES, )
Plaintiff )
. ' )
V. )
: )

DISTRICT OF COLUMBIA WATER AND - ) Consolidated _

SEWER AUTHORITY ‘ ) Civil Action No. 1:00CV00183TFH
)] .
and )
)
THE DISTRICT OF COLUMBIA, )
).
Defendants. )
CONSENT DECREE

WHEREAS, on February 2, 2000, the Plaintiffs, Anacostia Watershed Socicty, Kingman
Park Civic Association, American Canoe Association, Friends of the Earth, Siersd. Club, and
Mary Stuaﬁ Bick Ferguson (“Citizen Plaintiffs”) filed an action, Civil Actiqn No.
1:00CV00183TFH, against the District of Columbia Water and Sewer Authority (hereinafier
“WASA”) and its General Manager, Jerry Johnson, pursuant to Sections 309(b) and (d), and 505
of the Federal Water Pollution Control Act, as amended by the Clean Water Act of 197’} and thé.

Water Quality Act of 1987 (“Clean Water Act” or “the Act”), 33 U.S.C. §§ 1319(b) and (), and
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1365;

WHEREAS, on Decerber 20, 2002, ‘Plaintiff, the United States of America, on
behalf of the United States Environmental Protection Agency (“EPA”), filed a Complaint against
WASA and the District of Columbia, which case has been consolidated with the ,.pending matter
against WASA for the alleged violations of the Clean Water Act; | }

WHEREAS, the Complaints allege that WASA violated the Clean Water Act, 33
U.S.C. §§ 1251 et seg. (the “Act™), by failing to comply with the District of Columbia Water |
Quality Standards, effluent limitations and otﬁer conditions established in the National Poliutant
Discharge Elimination System (“NPDES") Permit No. DC0021199 issued to WASA by the
Environmental Protection Agency (“EPA”) under Section 402 of the Act, 33 U.S.C. § 1342, and -
by failing to properly manage, operate and maintain all colleéﬁon, pumping facilities, heét;nm;t
and/or qombined sewer overflow (CSO) control facilities or combiqed sewer systems (“CSS”) |
owned and/or operated by WASA; |

WHEREAS, the United States further asserts inter alia a claim against the District
of Columbia pursuant to S¢ction. 309(e) of the Act, 33 U.S.C. § 1319(¢) and Fed. R. Civ. P.
19(a); "

WHEREAS, the United States, the Citizen Plaintiffs, and WASA have resolved
the claiﬁw for alleged violations of the Nine Minimum Controls and for the performance of |
certain projects in a partial consent decree, entered by the Court on October 10, 2003;

WHEREAS, in that partial coﬁsent decree, WASA agreed to pay a civil penalty

and to perform Supplementa} Environmental Projects and a Citizen Community Project;
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WHEREAS, on April 26, 2004, Plaintiffs and Defendants entered into a
stipulation which provided in essence that Defendants would not contest their liability for certain
claims; 'that Plaintiff United States waived its claims for any additional civil penalties and
~ dismissed with prejudice its claims under Count Three of its Complaint; apd that Ci'tizen,.
Plaintiffs also waived their claims for civil penalties; |

WHEREAS, WASA submitted a draft Long Term Control Plan to EPA in Jﬁnc,
2001. Thereafter, WASA finalized the- Long Term Control Plan in July 2002 (“LTCP™). apd
submitted it to EPA in August, 2002; - |

WHEREAS, WASA has provided for public participation in dé.velopment of tﬁe |
Long Term Control Plan through public hearings at various locations throughout the District of
Columbia, ;takeholder meetings, and other means;

WHEREAS, the recommended ooﬁtrol plan in Séction 13 of the LTCP provides
for, inter alia, three or more underground storage tunnels to hold up to 193 million gallons of the
comi)in_ed wastewater and stérm water during wet weather and to thereby reduce CSOs
significantly; |

WI-IEREAs; the Parties and the Citizen Plaintiffs have stipulated and'agmed, and
on, Septemher 22, 2004, the Court orderéd that issues pertaining to the. scope of Section 402(q) of
the Clean Water Act, including whether the measures proposed in WASA’s August, 2002 LTCP
conform to the water quality standards of the District of Columbia, would not be addressed iﬁ
this consolidated action, but rather EPA agreed to address such issues outside thg context of ﬂns

lawsuit, in, inter alia, the modification of WASA’s NPDES permit that was pending at that time;

3



Consolidated Civil Action No. 1:00CV00183TFH
" Final and executed version of Consent Decree

WHEREAS, EPA is the permiltting agency and noticed an NPDES Permit
containing Phase H& conditions for public comament on March 18,2004. EPA has issued, or is
anticipated to issue shortly, the final version of the Permit. The Fact Sheet to the final permit
states tha;“EPA haé determined that, based upon current information, including but nqt limited
to documentation in the LTCP and the District of Columbia Department of Health’é analysis an&
interpretation of its water quality standards, WASA has demonstrated, pursuant to Section |
[I.CA4.b of the 1994 CSQ Policy, that the CSO oon.trol program will not preclude the attainment
of water quality standards or the receiving waters’ designated uses or contribute to their |
i‘mpairmcnt.” The Fact Sheet furthcrlprovid,es that this d'etérmination is subject to post-
construction monitoring adequate to verify compliance with water quality standards, in
accordance with Section I1.C.4.b and [1.C.9 of _tﬁe CSO Policy; | |

WHEREAS, since WASA is unable to comply with the water quality based CSO
effluent limits in the Phase II conditions of its NPDES Permit until su;:h time as it has completed
‘implementation of the CSO controls in its LTCP, the Parties have agreed to enter into this
Consent Decree to establish a judicié]ly enforceable schedule for implementation of the CSO
controls in the LTCP;

WHEREAS, WASA contends that, pursuant to Section 202 of its enabling
lcgislatién, which p_rovi&es, with certain exceptions not applicable here, that WASA is subject to
all laws applicable to offices, agencies, departments, and instrumeﬁtalities of the District
government, WASA. is subject to the requiremnents of the Anti-Deﬁciéncy Act, 31 US.C.

§§1341 et seq., to the same extent as other agencies of the District of Columbia;
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WHEREAS, the Parties agree, without adjudication of facts or law, that
settlement of this matter in accordance with the terms of this Consent Decree is in the public
interést'zlmd have agreed to entry of this Consent Decree without trial of any issues, and the
Parties hereby stipulate that, in order to resolve the claims for alleged violations .of water quality
standards stated in the Complaint of the United States, and to provide for compliﬁnce, with the
water quality-baéed effluent CSO limits in WASA’s modified NPDES permit, this Consent‘ ‘
Decree should be entered; . ‘

WHEREAS, the Cpu_xt, upon consideration of the judiciai record before it and

“review of this Consent Decreg, also finds that settlement of this matter gmd entry of this Consent
Decree is fair and in the public interest and wil] address the underlying causes of the violations.
The Court also finds that it should exercise continuing jurisdiction over this matter to resolve
disputes and, should the need arise, to modify the obligaﬁom in thxs Consent Decree;

AND WHEREAS, settlenient and entry of this Consent Decree does not
cc_)nstitute an admission of Liability by WASA or the District of Columbia;

NOW THEREFORE, before taking any testimony, and without any adjudication
of any fact of law, it is hereby ORDERED, ADJUDGED, and DECREED as follows:

L .]I]RISDICTIQN-AND VENUE
1L This Court has jurisdiction over the subject matter of this action, and over the
Parties hereto, pursuant to Sections 309 and 505 of the Clean Water AéL 337U.8.C. §§ 1319,
1365 and 28 U.S.C. §§ 1331, 1345,1355, and 1367. Venue is proper in the District of Columbia

pursuant to' Section 309 of the Clean Water Act, 33 U.S.C. § 1319, and 28 US.C. §§ 1391 and
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1395(a).
| I A_PPLiC AND SCOPE

2. The provisions éf this Conseni; Decree shall apply to and be binding upon the
Parties to this action, and their agents, employees, successors and aésigns, aswell as to all
persons acting under the direction and/or control of WASA, including firms, corporétions, and "
third paﬁies such as contractors.

3. WASA shall provide a copy of this Consent Decree to any consultant and
contractor selected or retained to perform any activity required by this Consent Decree.

4. No iater than thirty (30) days prior to transfer of any ownershjé interest,_

A opefation, management, or other control of the CSS, WASA shall give written notice and
provide a copy of this Consent Decree.to any such transferee or successor in interest. WASA ‘
shall _requiré, as a condition of any such sale or transfer, that t'he pﬁchwer or transferee agree in
writing to be bound by this Coflsent Decree and submit to the jurisdictioh of this Court for.its
enforcement. WASA shall also notify, in writing, EPA Region I1I, the Uﬁmd States Attorney
for the District of Columbia, and the United States Department of Justice, in accordance with
Section XXI (Form of‘Notice)of this Consent Decree, of any such plannéd transfer at least thirty
(30) days prior to the transfer.

1. OBJECTIVES
5. It is the express purpose of the Parties in entering this Cénsent Decree to further
the objectives of the Act, as enunciated at Section 101 of the Act, 33 ﬁ.S.C. §§ 1251 et seg. All

plans, reports, consu'uctioﬁ, and other obligations in this Consent Decree or resulting from the
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activities required by this Consent Decree shall have the objective of achieving full compliénce
with the Clean Water Act, all applicable Federal and local rcgulaﬁons, and the termas and
.condjﬁéns of WASA’s NPDES Peﬁnit, and ﬁo meet the objectives of U.S.»E'PA’s' A;‘)ril'19,' 1994
CSO Policy.
| IV. DEFINITIONS
6.  Unless otherwise defined herein, the terms used in this Consent Decree. sh,;;u_have
the meaning given to those terms in the Clean Water Act, 33 U.S.C. §§1251¢t seq., the
regulations promulgated thereunder, and EPA’s 1994 Cso Poliéy.
7. The following terms used in this Consent Decree shall be defined as follows:
“Blue Plains” means the District of Columbia adv#nced wastewater treatment
plant at Blue Plains. |
“Collection System” means both the separate sanitary sewer and combined sewer
systems within the District of Columbia. o
“Combined Sewer Collection System” or “CSS” means the pipelines, pumping
stations, treatment facilities and apbunenagces in the District of Columbia which are designed to
convey wastewaters and stdrmwaiér througil a single pipe system to combined sewer overflow
dmfaﬁs and/or treatment works. It includes the CSS and CSO facilities described in the NMC
Repo&, as well as any future additions or modifications required by this Consent Decree and the
Partial Consent Decree. |

“Combined Sewer Overflow” or “CSO” means a discharge from the'CSS ata

CSO outfall designated in the Permit.



Consolidated Civil Action No. 1 :00CV00183TFH
Final and executed version of Consent Decree

“Consolidation” or “Outfall Consolidation” means elimination of a CSO
permjtted outfall by routing the dis;harge- so that it is.joinéd with one or more other 6utfalls, or
by connecting it with a stomge/conveyance. tunnel. Consolidation of outfalis does not reduce
the volume of the ove;'ﬂow but does allow its loéaﬁon to be changed.

“Contract Award” or “Award Contract” means the date on which a contract is
signed by both WASA and thf‘: other party to the contract. |

“Construction” means the act of bujlding a facility.

“1994 CSO Policy” means EPA’s April 19, 1994 CSO Co_ntrol Policy, pﬁbliéhed
at 59 Fed. Reg. 18,688», and incorporated into the Clean Water Acf pursuant to the Wet Weather
Water Quality Act, Section 402(q) of the Clean Water Act, 33 U.S.C. § 1342(q).

“Detdiled Design™ means the ﬁnallstage of preparing contract documents to be

. used to receive bids for construction of a facility.

“E?c,cess Flow Treatment Facilities” means ﬂiose facilities at Blue Plains
providing treatment to iﬁﬂuent flows in the east primary treatment facilities followed by
chlorination and: dechlbrin_ation w)vith discharge ﬁom Outfall 001. Influent flows receive
screcn_ing and grit removal prior to receiving excess flow treatment.

“Facility Plan” or “Facility Planning™ means preparing an engineering study to
de;r.élop additional definition of the Selected CSO Controls as may be necessary for preliminary
design. Examples of F acility Planning activities include, but are not limited to, planning level
geotechnjcal investigations, developing proposed alignments for the tunnels, identifying land

acquisition and required approvals, establishing bases for design, establishing system hydraulics,

8
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siting shafts, regulators and pumping stations, and other elements needed to define the ﬁmcticm‘
and interaction of the Selected CSO Controls in the LTCP.
“Long Term Control Plan” or “LTCP” means the plan for controlling CSOs from
WASA’s CSS that was propared by WASA pursuant to the 1994 CSO Policy and submitted to
EPA as a final report in August, 2002, and all supplements thereto.
| “Low Impact Development” or “LlD” means design and techniﬁhes that store,
infiltrate, evaporate and detain runoff, to mimic predevelopment site hydrology. LID has the
potential to reduce both the volume of storm water generated by a site and its peak overflow rate,
thereby improving the quality of the storm water. Low Impact Development Retrofit refers to |
the modification of an existing site to accomplish LID goals. In this Decree, LIDR will refer fo
both techniques or téchnologies. |
“MGD” means million gallons per day.
“NMC Report” means the report entitled District of Columbia Water and Séwer
_ Authority, EPMC III-Sewer System, “Combined Sewer System Nine Minimum Controls .
Summary Report”, Draft, July- 1999 (Engineéring Program Management Consultant ]I[, Greeley
and Hansen - Program Manager).
“NPDES Permit” means National Po]lutant Discharge Elimination System
. meES) permit number DC0021 1.99 issued to WASA pursuant to Section 402 of the Clean
Water Act, 33 U.S.C. § 1342, and any future, extended, mo-djﬁed- or reissued penﬁit.
“Partial Consent Decree” means the Consent Decree in this consolidated action

‘entered by this Court on October 10, 2003, resolving, inter alia, Plaintiffs’ claim for failure to
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implement Nine Minimum Controls.

“parties” means the United States, WASA and the lDistrict of Columbia.

“Person” means an individual, corporation; pa11nershib, assbciation; State,
_ municipality, commission, or political subdivision of a State, or any interstate body.

- “pJace in Operation” means to achieve steady state operatioh and fo operate
consistently in such a way as to accomplish the intended function, even though all construction
close-out activities (such as compleﬁoﬂ ‘of a punchlist and resolution of contract disputes or
close-outs) may not yet be completed. |

“R;equired Approvals” means appmvgls and/or pennits required from agencies of
" the District of Columbia government (other than WASA itself), the federal government or any
other governmental or private entity or person. |

«Selected CSO Controls” or “Selected Controls” means the controls and projects
that .com_prise the recommended control plan in Sec_tion 13 of the LTCP. and are enumerated in
Section VI of this Decree.

“Separation” or “Sewer Separation” means separation of sewers céu'rying stofm
water and sanitary wastes, s§ that storm water and sanitary wastewater each are conveyed
through a separate system of pipe;. For those CSO outfalls that are separated in this'Decree, the
permitted CSO outfall may remain as a discharge point but shall discharge only storm water at‘ter'
its separation.

“Settling Defendants” means WASA and the District of Columbia.

“WASA” means the District of Columbia Water and Sewer Authority and any

10
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" successors thereto.

V. OVERVIEW
8. The LTCP provides for control'of CSO discharges to the Anaoostia River, the
Potomac River, and to Rock Creek and its Piney Branch tributary. The Selected CSO Controls
are comprised of a system of underground storage tunnels and -bumping stations designed to
reduce t;he discharge of CSO to the receiving waters and to convey stored combined flow to Blue
Plains for treatment. Other elements of the LTCP include LIDR, Sewer Separation, Outfall
Consolidation, CSO monitoring, public notification, intercepting sewérs, regulator improvements
and impiovements to Excess Flow Treatment Facilities at Blue Plains. |
VL. SELECTED CSO CONTROLS AND SCHEDULES
WASA agrees to and is ordered to implement the followingA Selected CSO
Controls, which shall be operated in accordance with the NPDES Permit and shall have the
minimum elements and capacities set forth below. Nothing herein shall be deemed to be |
_ inconsistéﬁt with the NPDES Permit and, in the event of a conflict, the NPDES Permit shall
control. |
A. Anacostia River Projects
WASA shall p'lén-, design, and Place in Operation the following projects to control
CSO discharges to the Anacostia River, at .any time up to but no later than the schedules set forth
below, and theréaﬁer to operate them.
9. WASA shall start the Facility Plan for thé Anacostia River Projects no later than

six (6) months from entry of this Consent Decree. No later than three years and six:months from

11
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enfry, WASA shall submit to EPA pursuant to Secﬁon X of this Consent Decree a summary
mpoﬁ-and detailed implementation'scheduie for the Anacostia River Projects. ’Ihﬁt defailed
implementation schedule shall set forth anticij:ated completion dates, for stages of work: and shall
include appropriate deadlines for filing all applications for all permits that WASA knows will be
necessary, and.dates for notices to proceed with work and construction starts. Exéept for the
milestones in this Section, the deé,d].ine,s in the detailed implementation schedule shall serve.to
track and report progress and shall not be enforceable. obligations of this Consent Decree.

10. Rehabilitation of Main, “O” Strect, and Eastside Pumping Stations. These
proje;:ts are being implemented pursuant to the requirements of the Partial Consent -Decrée.

11.  Separate Fort Stanton Drainage Area (Outfall 006); WASA shall separate the
combined sewer area tributary to CSO Outfall 006 6n the east side of the Anaéosﬁa Rivef,,
eliminating it asa CSO outfall at any time up to, but no later than the following schedule:

1) Award Cpntrabt for Detailed Design: one (1) year from entry
2) Award Contract for anstruction: three (3) years from entry
3) Place in Operation: five (5) years from entry

12. Fort Sta,ntoﬁ Interceptor. WASA shall design and construct an interceptor
pipeline to carry flows from CSO Outfalls 005 and 007 on the east side of the Anacostia fo the
Sto'raée/Convéyancc Tunnel at Popiar Point. The interceptor shall have sufficient capacityté
provide the degree of control gpeciﬁed in the LTCP.- WASA shall design, construct and Place in
Operation this interceptor at any time up to, but no later than the following schedule: |

1) Award Contract for Detailed Design: eight (8) years from entry

12
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2) Award Contract for Construction: eleven (11) years from entry
3) Place in Operation: thirteen (13) yéars from entry
13. . Storage/Conveyance Tunnel From Poplar Point to Northeast Boundary.

WASA shall construct a Storage/Conveyance Tunnei from Poplar Point to Northeast Boundary -
which shall store combined sewer flow from the Main and O Street Pumping Station site, the |
CSOs along the Navy Yard and M Street, and the Northeast Boundary CSO, in é,ccdrdance w1th
WASA’s NPDES Permit. This tunnel will be_ designed and operated to. provide CSO .sto;'age
and conveyance for CSO Outfalls 004, 009, 010, 011, 011a, 012, 013, 014, 015, 016, 017, 018,
and 019 on the west side of the Anacostia River. The storage capécity of the tunnel shall be at
least forty nine (49) million gallons. The locatiqn of the tunnel shall be finalized during Facility
Planning aﬁd design but its approximate location is depicted in Page ES-9 of Appendix A. After '
' the tunnel is Placed in Operation, in the event of wet weather causing the t\mne]s to be used for
storage, WASA shall dewater the tunnel to the CSS as soon as practicable, but invno event longef
than 59 hours, and shall convey the contents of the tunnel to Blue Plains for treatment in
accordance with its NPDES permit. WASA shall plan, design, construct, and Place in Operation
the tunnel at aﬁy time up to, bui no Jater than the following schedule: |

1) Award Conn'aét for Detailed Design: four (4) years from entry-

2) Award Contract for Construction: seven (7) years from entry

3) Place in Operation: thirteen (13) years from entry

14.  Poplar Point Pumping Station. Under the Partial Consent Decree, WASA is

required to make ceriain interim improvements to the existing Poplar Point Pumping Station. In

13
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'addmon, WASA shall replace the existing Poplar Pomt Pumpmg Station with a new facility
which shall include a low lift pumping station and a tunnel dewatering pumping station, The
firm wastewater pumping capacity of the low lift pumping station shall be not less thanv'45 MGD
and the tumicl dewaier_ing pumping ‘station shall be capable of dewatering the-contgnts of the
Storage/ Conveyance Tunnel at Pol;lar Point when full within 59 hours. WASA shall design,
- construct and Plac.‘,e in Operation both the nevf low lift and dewatering portions of the new |
pumping station at any time up to, but no later than the following schedule:

1) Award Contract for Detailed Design: séven (7) years from entry

2) Award Contract for Construction: ten (10) years from entry

3) ?lace in Qpcratiqn: thirteen (13) years from entry

15.  Storage/Conveyance Tunnel Parallel to Northea_st. Boundary Sewer. WASA '

- shall construct a Storage/Conveyance Tunnel generally parallel to Nogthegst Boundary Sewer to
provide additional storage and conveyance for combined sewer flow and to relieve street and
- basement ﬂooding in the Northeast Boundaxy area. The tunnel éhall capture #md store the
- combined sewer flow, in éccordance with WASA’s NPDES permit. After the tunnel is Placed in
Operation, in the event of wet weather causing the tun'ngl to be used f(;r storage, WASA shall
. dewater the tunnel to the CSS as soon as practicable, but in no event longer than 59 hours, and ‘-
shall convey the contents of the tunnel to Blue Plains for treatment in accordance with WASA’S
NPDES permit. - The storage capacity of the tunnel shall be at least seventy-seven (77) million
gallons. The location of the tunnel will be finalized during Facility Planning and design bﬁt.its

approximate location is depicted in Page ES-9 of Appendix A. Once the wnnel and its
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| appurtenances are Placed in Operation, discharges to the Northeast Boundary Swirl Faéility sﬁall
be directed to the tunnel and the Swiﬂ Facility shall be abandoned. WASA shall design,
cbnstruct. and Place in Operation the tunnel at any: fime uﬁ to, but no later than the félli)_wing'
. schedule: | |
| 1) Award Contract for' Detailed Design: ten (10) years from entry
2) lAward_Coniract for Construction: thirteen (13) years from entry
3) Place in Operation: twenty (20) years from entry _
16. Northeast Boundary Side Tunnels. WASA shall construct side tunnels from the

Storage/Conveyance Tunnel in the foregoing paragraph, along West Virginia and Mt. Olivet

Avenues, NE and along Rhode Island and 4% St., NE to eliminate basement and street flooding.

The location of the tunnels will.be finalized during Facility Planning and design but tl:]eir.
appr,éximate locations are depicted on Page ES-9 of Appendix A. WASA shall design,
construct, and Place into Operation the side tunnels at any time up to, but no later than the
following schedule: |

1) Award Contract for Detailed Design: fourteen (14) years from entry

2) Award Contract for Construction: seventeen (17) years from entry

3) Place in Operation: twenty (20) years from entry

17. Anacostia Outfall Consolidation. WASA shall consolidate and direct all
" combined séwcr flow from Olln:fa]ls 016,017 and 018 in the vicim'ty of the Anacostia Marina to -

the Storage/Conveyance Tunnel ﬁom.Poplar Point toNorﬂxcast Boundary, thus elhninétiﬂg

Outfalls 016,017 and 018. WASA shall consolidate these outfalls at any time up to, but no later
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than the following schedule:
1) Award Contract for Detailed Design: eight (8) years from entry
2) Award Contract for Construction: eleven (11) years from entry
" 3) Place in Operation: thirteen (13) years from entry
B.  Potomac River Projects
. WASA shall plan, design, construct, and Place in Operation thé following
projects on the Potomac River to control .CS(.,) discharges to that river, at any time dp to but no
later than the schedules set forth below, and thereafter to operate them.
18.  WASA shall start the Facility Plan for the Potomac River Projects no later than
ten years after entry of the Consent Decree. -'N.o latef than thifteen- years from entry, WASA
_ shall submit to. EPA i)ursuant to Séction X of this Consent Decree a summary report and detailed
implementation schedﬁle for the Potomac River Projects. That deﬁﬂed implementation schedule
shall set forth anticipated comp_leﬁon dates for stages of work and shall include appropriate
deadiines for filing all applications for all permits that WASA knows will be necessary, and
dates for notices t0 proceed with work and construction starts. Except for the milestones in this |
Section V], the deadlines in the detailed implementation schedule shall serve to track and report
progress and shall not‘b'e enforceable obligations of this Consent Decree.
19. Rehabilitation of the existing Potomac Pumping Station. The existing
Potomac Pumping Station is being rehabilitated pursuant to the Partial .Consent Decree in this |

consolidated action.

20. Potomac Tunnel Dewatering Pumping Station. WASA shall construct a new
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tunpel dewatering pump station that will be capable of dewatering the contents of the Potomac |
Sto:age/Con&eyance Tunnel when full within 59 hours. WASA shall design, construct and
Place into Operation the new dewatering pump capability at any time up to, but no latér than the
following schedule. | |
1) Award Contract for Detailed Design: fifieen (15) years from entry
2) Award Contract for Construction: eighteer (18) years from entry
3) Place in Operation: twenty (20) years from entry
21. Potomac Storage Tunnel. WASA shall construct a Potomac
| Storage/Conveyance Tunnel w.hich'v"shalll stofe combined sewer ﬁow from the Georgetown CSOs
and the large CSOs downstream of Rock Creek [CSO Outfalls 020, 021, 022, 024, 025, 026, 027,
028, and 029] in accordaﬁce with WASA’s NPDES Permit. The storage capacity of the tunnel
will be at least fifty-eight (58) million gallons, unless the tunnel capacity is adjusted to take info
account the effects of LIDR as set forth in Section IX. The location of the tunnel will be
| finalized during facility planning and design but its approximate location is depicted-on Page ES-
9 of Appendix A. After the tunnel is Placed in Operation, in the event of wet we;ather causing
the tunnel to be used for storage, WASA shaﬂ dewater the tunnel to the CSS as soon as
practicable, but in no event longer than 59 hours, and will convey the contents of the tuﬁnel'to
Blue i’lains for treatment in accordance with WASA’s NPDES permit. WASA will design,
. construct and Place into Operation the tunnel at.any time up to, but no later than the following
schedule: ‘

1) Award Contract for Design: thirteen (13) years from entry
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2) Award Contract for Construction: sixteen (16) years from entry
3) Place in Operation: twenty (20) years from enﬁ'y

22.  Outfall Consolidation. WASA shall consolidate and direct all combined sewer
flow from CSO Outfalls 024, 025, 026, 027 and 028 in the Georgetown waterfront area tothe
Potomac Storage/Convcyénce Tunnel, thus eliminating CSO Outfalls 024, 025, 026, _027 and
028, at any time up to, but no later than the following schedule: |

1) Award Contract for Detailed Design: thirteen (13) years from entry
2) Award Contract for Construction: sixteen (16) years from entry 4
3) Complete Consolidation and Eliminate Outfalls: ﬁventy (20) years from entry
C. Rock Creek Eroiects
WASA shall plan; design, construct, Place in Operation and operate the following
projects on Rock Creek to control CSO discharges, at any time up to bqt no later than the
schedules set forth below, and thereafter to operate them.

23.  WASA shall start the Facility Plan for the Rock Crock Projects no later than
eleven years after entry of the Consent Decree.. On or before fourteen years from entry, WASA.
shall submit to EPA pursuani to Section X of this Consent Decree a summary report and detailec
implementation schedule for the Rock Creek Projects. That detailed implementation échedule
shall set forth anﬁcipﬁted completion dates for stages of work and shall include appropriate
deadlines for filing all applications for all permits that WASA knows will be necessary, and
dates for notices to procced with work and construction starts. Except for the- mil-'estones in.this '

Section VI, the deadlines in the detailed implementation schedule shall serve to track and report
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_ progr"e'ss'aﬁd shall not be enforcéable obligations of th1s Consent Decree.
24. CSO Outfall Separation. WASA has certified. pursuant to the Partial Consem
: ‘Decree that it has separated the Luzon Valley CSS tributary to CSO Outfall 059. WASA shall
Separate the combined sewer areas tributary to CSO oﬁtfalls 031, 037, 053 and 058. The
4 separation shall eliminate them as CSO outfalls, at any time up to, but no later than the following
schedule: | |
1) Award of Contract for Detailed Design: two (2) years from entry
2) Award .of Contract for Construction: four (4) yéars from é_ntry
3) Complete Separation: six (6) years from entry
25. Monitoring at CSO Outfalls 033, 036, 047 and 057, WASA represents that it' '

" has conducted hydraulic monifori-ng at CSO Outfﬂls 033, 036, 047 and 057 to'obtain data to ,

‘ further characterize the overflows on Rock Creek, inc]uding their frequency and volume. Onor
before thiﬁy (30) days from enﬁ'y of this Decree, WASA shall provide the monitoring datato
EPA. EPA will review such data and determine whether it is sufficient for the characterization.
If EPA concludes the monitoring data is sufficient, it will so advise WASA in writing. IfEPA

' requires additional data or iﬁfonnation, it will advise WASA in writing as to what further .

: ) sampling or information is reﬁuired. Within sixty (60) days of receipt of such written. .

3 _nqtiﬁcation, WASA shall proceed to perform the additional monitoring to provide such
" additional information to EPA. |
26. Ifthe monitoriﬂg confirms the predictions of WASA’s model for the LTCP-i.e.,

that overflows occur relatively infrequently in a range of one to six times per year and in
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relatively small amounts — regulator improvements shall be impleménted to control overflows to
Rock Creek and relief of the Rock Creek Main Interceptor shall be obtained by connecting the
interceptor to the Potomac Storage Tunnel. If the monitoring shows that the regulator
modifications required will cause surcharging in the Rock Creek Interceptor, WASA. shall design.
a relief interceptor para‘llelAto the Rock Creek intcrcepto;, or other project to frovide reliefto the
in_terceé.tor or to provide control of overflows to the degree specified in WASA’s NIDPES Permit.

27.  Within six (6) months of EPA’s written notice that the monitoring already
performed by WASA is sufficient, or upon completion of any édditiépal monitoring or prqv_ision
of éddiﬁonal information, WASA shall submit to EPA for approval a report identifying the
results of the lﬁonitqring and justifying which of the foregoing alternatives it selects, including a
schedule for award 6f contract for design, award of contract for construction and placing the
projecis into operaﬁon that shall be no longer fnan six years foﬁowing EPA approval. That
schedule shall be incorporated into this Decree by reference and WASA shall commence to
implement the plan within 90 days of EPA approval. WASA shall place into operation the
alternative that it selected in no more than six (6) years. R

28.  Piney Branch Storage Tunnel. WASA shall construct a Rock Creek
Storage/Conveyance Tunnel which shall store the combined sewer flow from the Piney Branch
Céo, Outfall 049, in accordance with WASA’s NPDES Permit. The storage capacity ofthe
tunnel will be at least nine and one-half (9.5) million gallons, unless the tunnel capacity is
adjusted to take into account the effects of LIDR as st forth below. WASA shall design the

tunnel to fill and dewater by gravity in 59 hours or less when full. After the tunnel is Placed in
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Operation, in the event of wet weather causing the funnel tobe used for storage, WASA shall B
dewater the tunnel to the CSS as soon as practicable, but in no event longer than 59 howurs, and
shall convey the contents of the tunnel to Elué. Plains for treatment in accordance with WASA’s
NPDES permit. The location of the tunnel will be finalized during Facility Planning and design
but it will be between CSO 049 and Rock Creek and its approximate location is dépicted inP;ge
ES-9 of Appendix A. WASA shall plan, design, construct and Place in Operation the tlmnel>alt
any time up to, but po later than the following schedule: |

1) Award Contract for Detailed Désign: fourteen (14) years from entry

2) Award Contract for Construction: seventeen (17) years from entry:

3) Place in Operation: twenty (20) years from entry

D. Blue Plains Wastewater Treatment Plant Projects
WASA shall plan, design, construct, Place in Operé,tipn and operate the following |

projects at Blue Plains, at any time up to bpt no later than the scﬁedules set foﬁ:h below.

29. Excess; Flow Improvements. WASA shall make the follbwing improvements to
the existing Excess Flow Treatment Facilities at Blue Plains in order to jnsure availability ol
improve the reliability of thé full 336 MGD excess flow treatment capacity (Outfall 001) atall
times: 1‘) Construct four additional primary clarifiers on the east side of the plant to decrease
loadings on the existing clarifiers and to improve reliability by providing 'redunda.ncy;. 2)
lengthen the weir on the Excess Flow Chlorinc Contact Tank‘to.redu'ce.'head loss:-through the |
system; 3) replace the influent sluice gates on the Excess Flow Chlorine Contact Taﬁk wnh

motor operated butterfly valves to improve system control; 4) incorporate a control system (and
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possibly variable speed drives) into the rehabilitation of ng Wastewater Pump Station No. 2 to
improve coﬁh*ol of wet wel;_i levels at the plant; and 5) install automated controls to facﬂitate |
record keeping, time keeping énd,cqnnnunicaﬁons during excess flow events. WASA shall
_make and Place in.Operation said improvements a; any time up to, but no later than the
following schedule:
" 1) Award Contract for Detailed Design: four (4) years from entry
2) Award Contract for Construction: seven (7) years from entry |
3) Place in Operation: eleven (11) years from entry .
E. Public Notification: |
30. A visual potification system shall be installed as part of the construction of the
tunnel storage projects for the Anacosha vaer, the Potomac River and-for Rock Creek. The
system shall be. installed at a minimum of three locations on each receiving water at pubhc
access locations. The system shall be designed to nonfy the public of the occurrence of
overflows b"ased on flow monitoring at representative CSO outfalls on each .r_eceiving ‘water. The
‘ system shall comprise a series of colored ﬁghts, ﬂags or pendants that shall operate as follows:
| a Color A shall be displayed as loqg as flow is detected from the
represeptaﬁve outfall;
- b . Other colors shali be displayed based on the overflow volume from the
representative outfall. There shall be two levels of notification: one for an event with a probable

impact of less than 24 hours, and another for a longer event;

c. For an event with a probable impact of less than 24 hours, Color B shall
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be displayed for 24 bours after flow is no longer detected from the representative outfall;

d.. . For anevent with a probable impact of more than 24 hours, Colpr C shall

be displayed for 72 hours after flow if no longer detected from the représcntative buffaJ.};

e. When operétional, thel visual notification system shall be described and . '

explained on WASA’s web site. | o

31. WASA shall finalize the details. of the public notification system (e.g., selectmn' '

of representativ¢ outfalls, Jocations, warning devices, a.nd colors) during Facility Planniﬂg for - -

each receiving water. WASA shall submit its plan wﬁh the 'ﬁnal details to EPA for apprqw)al
pursuant to Secﬁon X.

| 32. 'I"hé foregoing visual notification Section shaH be in addition to thé ~obligat:ic’ms '

. imposed regarding public notification in the Partial Consent Decree.

VIL ODIFICATIONS TO SELECTED CSO CONTROLS : _A :‘

33.  Defendants agree that the 20 year imple ementation schedule aﬁd the work set forth
in Secnon V1 are feasible and equitable, based on current information, assumptlons and ﬁnancTal
and other projections. Some of the information currmtly available to WASA and its current
assumptions and projections are set forth in, _'m alia, the LTCP appended at Appendix A. -
WASA".s current financial assﬁmptions and projections for the 20 year hnplcm.entaﬁpn-'schedu\é
are set forth in, inter alia, Appendix B.

34,  The Parties recognize that the information currently available to WASA as wc_ﬂ'xis
WASA’s current assumptions and projections may change during ir'npl_emg:nﬁtioq of the -SélegTed _

CSO Controls. The schedule and/or the Selected CSO Controls in Section VI may be modified
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- based ona Signiﬁcant changé in ﬁé information cux'reﬂtly available to WASA or WASA’s
current assmﬁpﬁons or projections, whether or not such change is anticipated, that renders the
'Congent Ii)ecree no longer feasible and equitable. Unless the Parties otherwise agree, a request
for modification shall not refieve WASA of its obligations pursuant to Section VI and WASA
- shall continue with imp]ementatioﬂ of the Selected .CSO Controls until the rcque# for
modification is either agreed to by the Parties, approvgd by the Court, or ruled on by the Coﬁn
. under Section XX1I of this Decree. Any dispﬁtc as to whether or not implementation of th¢

. Selected CSO Controls should continue during the pendency of the miodification request shall
" not be subject fo judicial review or to dispute resolution.

35. The United States on behalf of EPA has accepted the Selected CSO Controls and
the 20 year schedule. Appendices A and B are nof stipulations, however, and the United States
reserves its right to disagree or to confesi particular statements or facts contained therein. In t.l.le
event that WASA seeks a modification to extend the‘:schedule based upon a significant imreése
in costs or other changes in financial circumstances, WASA shall provide to EPA an update of
the information contained in Appendix B and, at EPA’s request, an update of the key financial
variables listed at Appendix C. '

.36 The failure of WASA and/or the District to seek, approve, or enact timely and
adequate rate changés or to obtain bond or other financing to implement the work according to
the sc;hedule contained herein based on current information, assumpti(;ns' and projections shall
not constitte a significant change in circumstances under this Section nor shall such failuné by

itself justify any change in or reassessment.of the interim milestones or the 20 year schedule in
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this Decree.

37.  Grant Funding. The schedules contained herein assume no federal |
appropriations, grants, or funding from sources other than WASA, for performance of the work
described in Section VL. In the event that WASA recei\}es grant funding from federal or. other

| sources for such work, it shall report to EPA jn writing the source, amount, and timixig of any
such grant funding when it learns that it will be apprdpriated or othervﬁse received. WASA has
the option but is ndt required to accelerate the schedule contaiped in Section VI based on grant
~ funding.
38, Modifications made pursuant to this Section shall follow the procedures set forth
in Séct’gon XXII (Modification) of this Decree.

39. In the event that WASA, afier consultation with the District, requests a
modification to the schedule or to the Selected CSO Controls, and the United States dogs not
agree to the proposed modification, WASA and/or the District may invoke the dispute resoiutibn |

.procedures of Section XIV of the Decree.

| 40. If WASA, after consultation with the District, requests.a modification because it
has decided tﬁat it needs to rebid a corﬁract to consﬁuct a project, and if WASA has inade best
eﬁqrts to communicate with the appropriate personnel at EPA Region 3 to obtain a response toé
request for modification, and has promptly responded to any requests for information from EPA
Region 3 related to the requested modification, but EPA does not act on the request for
modification within sixty (60) days after receiving the modiﬁcaﬁon request, WASA may initiate

informal dispute resolution and issue a notice of the dispute under the dispute resolution
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procedures. For all other requests for modlﬁcalion, if WASA has made best efforts to
communicate with the appropriate personnel at EPA Region 3 to obtain a response o a request
for modiﬁcation, and has promptly responded to any requests for information from EPA Region
3 related to tﬁe requegted modification, but EPA does not act on the request for modiﬁcatiqn
within one huhdrcd twenty (120) days after receiving the modification request, WASA l;nay.
injtiate informal dispute resolution and issue éA notice of the dispute under thé dispute resoluti@
procedures.

41. Compliance W1th the tcm;S of thi§ Decree is not conditioned upon the receipt of
federal or state‘ grant funds and WASA’s failure to comply is not excused by the lack of federal
or state grant ﬁ:nds, or by the processing of any applications for the same, subject solely to a '

force majeure event due to the Anti-Deﬁciency Act provisions m Section XIII (Force Ma_leure) ,
CONTROL SYSTEM C LIANCE / T-CONS
MONITORING _

A. Individual Construction Project Certification. Within sixty (60) days of
Placing in Operation each pl‘Oject requn'ed under Section VI, WASA shall cemfy under Sectlon..
XX (Centification) that such prOJect has been designed, constructed and w:ll be operated in-
accordance with the terms of this Consent Decree and its NPDES permit.

B. Post-construction monitoring.

42. When the Selected Controls set forth-in Section VI have been Placed in

Operatmn, WASA shall comply with the post-construction momtonng program set forth in 1ts
NPDES permit.
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IX. LOWIMPACT DEVELOPMENT RETROFIT |

43. WASA shall promote LIDR in the District of éolumbia by performing pfojects as
set forth in this Section. Such projects shall constitute additional work which WASA. agrees to
perform in addition to the injunctive relief set forth in Section V1. |

44,  As set forth in the LTCP, WASA shall incorporate LIDR techniques into new
construcﬁon or reconstruction on WASA facilities for demonstration projects up to a total
expenditure of $3 mjlh'dn and shall maintain the LIDR projects for at least five (5) years after
each project is Placed into Operation. WASA shall monitor such projects to obtain data
regardiué thé effectiveness of LIDR in reducing run-off reaching combined sewers and surface
waters. These LIDR projects shall be in ad_ditioq to those constructed as a Supplemental
Environméﬁtal Projecf or financed as a Citizen Envifonmental Pr_oje(;t pursuant to the Partial.
Consent Decfee.

45, WASA shall submit a plan to EPA for approval and a schedule for implcmenﬁng
-and monitoring LIDR oﬂ its own property within two (2) years from entry of this Decree.
WASA shall Place in Operation all Ll'DR projects within six (6) years from approval of that plaﬁ
by EPA. WASA shall monitor the LIDR projects for twelve (12) months after Placing in
Operation all L[DR facilities.

46. | WASA shall review the results of démonstration projects on its own property,
other current LID and LIDR information and data from other projects in the District and
elsewhere as part of its design of the Storage/Conveyance Tunnels for Rock Creek and for the

Potomac River set forth in Section VI of this Consent Decree. Its design of those tunnels must
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tske such-data into acoount and address whether the data permit it to reduce the capacity of those

tunnels. from that set forth in Section VL. It shall submit its review and analysis of the data

concerning LIDR and, upon request by EPA, the .pfoposed design for the Storage/Conveyance

Tunnels for Rock Creek and for the Potomac River to EPA for approval pursuant to Section X of

' this Consent Decree. | |

X. EPA APPROVAL OF PLANS AND SUBMISSIONS
47.  After review of any plan, report, or other item that is required to be submiﬂ:qd
pﬁrsuant. to this Consent Decree (wifh the excc'eption' of requests for modification pursuant to '.

Section VII above), EPA shall in writing: (a) approve the submission; (b) approve the

sub:qission upon specified conditions; (c) approve part of the submission and disapprove the

remainder; or (d) disapprove the subrﬁission. |
48.  If the submission is approved, WASA shall take all actions required by the plan,

. report, or other item, as approved. 1f the submission is conditionally approved or approved only
in part, WASA shall, upon written direction of EPA, take all actions required by the approved
plan, report, or other item that EPA determines are techxxjcally severable from any disapproved a
portions, subject to WASA’s right td dispute only the specified conditions or t,hé disapproved
portions, under Section XIV of thisADec‘:ree (Dispute Resolution). |

4§. If the submission is disapproved in whole or in part, WASA shall, within 45 days

.or such other time as the Parties agree in writing, correct all deficiencies and resubmit the plaxi,

report, or other 1tcm, or disapproved portion thereof, for approval. Any Stipulated Pénalﬁé#

applicable to the original submission, as provided in S.ectipn XII (Stipulated Penalties) of this |
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Decree, shail accrue dﬁripg the 45-day period or other speciﬁed period, but shall not_be payable
unless the .:csubmission is untimely or is disapproved in wﬁole or in part; provided that, if the
original submission was so deﬁéi,ent as to constitute a material breach of WASA’s obligations
" under this Decree, the S}ipulated Penalties applicable to the original submission shall be due and
‘payable n.otwithstanding any subseqﬁent resubmission. |
50. | Ifa resubmitted'plan, report, or other item, or portion thereof, is disapproved in
whole or in part, EPA may again r,équire WASA to correct any deﬁciepcies, in accordance with.
 the preceding Paragraphs, subject to WASA’s right to invoke Dispute Resolution and the right of
EPA 1o seek Stiﬁu]ated Penalties, as provided in the preceding Paragraphs.
' XI. REPORTING -
51, | Progréss' reports are to be provided at quarterly intervals for all milestone events
. one year or longer in. duration. Each progress report shall summarize the status and progress of
- .work required for completion of the next milestone and the impact of aﬁy delays on completion
of said mﬂestoné, and shall be Submi_tted on the 28" day of the month following each éalendar
quarter. -
52.  Beginning with the first CSO Quarterly Report due after entry of this Con;ént

Decree, and for every calendar quarter ﬂl,ereaﬁer. until this Conéent Decree terminates in
acc;)r;iance with Section XX VI, (Termination), below, WASA shall submit writcen status reports
1o U.S. EPA, certified pursuant to Section XX, and post them on the WASA website. In each
. rey;sm't, WASA shall provide the following:

a. . astatement seiting forth the deadlines and other terms that WASA is required by
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this Congént Decree to meet since the '_date of tﬁe last. qua'rterly statement, whether and to what B
" extent WASA has met these requirements, and the reasons for any noncompliance;

b.  a statement tracking WASA’s progress against the detailed implémentétion
schedules required to be submitted uﬁder Section VI upon the completion of Facility Planning
for each receiving water, whether there have been any delays, the reasons for the delays, and the |
" actions WASA is taking or intends to take to overcome the delays. |

c.  ageneral description of the work completed within the three-month period, and a
projection of work to be performed pursuant to this Consent Decree during the next ﬂarqe-moﬁth .
period. Nptiﬁcation to U.S. EPA of any anticipated delay shall not, by itself, excuse the delay.

| XH STIPULATED PENALTIES |

53. WASA shall be liable for stipulated penalties for the failure to satisfactorily
achieve the deadline for the start of Facility Planping, submission of a detail,ed implementation
schedule and summary report on Facility Planning, Award of Contract for De_taiied Design and

.the Award of Contract for Construction in Section VI, as follows:

" Period of Noncompliance Penalty Per ' Per Violation
1“0 30% Day | $ 500
31 to 59° Day © $1,000
60® day until submitted $ 1,500

54.  'WASA shall be liable for stipulated penalties for the failure to satisfactorily Place
in Operation any of the vquired projects by the final deadline set fbrth for that project in the

schedules in Section VI, as follows:
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Period of Noncompliance . Penalty Per Day Per Violation
1"t030%Day : ~ $1,000
31%to 59 Day - $2,000
After 60 Days ' $ 5,000

55. WASA shall be liable for stipulated penalties for each failure to properly perform

the.,C"SO monitoring required in its NPDES Permit after the Selected Controls are Placed in .

Operation, as follows:

Period of ﬁonco_rgpliance : Penalty Per Day Per Violation
1* to 30® Déy $ 1,000

31%t0 59® Day . ' $2,000

60% day until submitted | $2,500°

56. 'WASA shall be lable for stipulated penalties for failure to timely submit any

progress or completion report required in Section XI (Reporting) , as follows:

Period of Noncompliance : Penalty Per Day Per Violation
1* to 30® Day 4 : $ 500 |

31%to 59* Day | ~ $1,000

60" day until submitted " - | $ 2,000

57. Other Violatiqgs: If WASA fails to comply with a requirement or provision of

this Decree not expressly listed above, it shall be liable for stipulated penalties as follows:

Period of Noncompliar Penalty Per Day Per Violation
1% to 30® Day ' $ 500
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31%t0 59® Day | $ 1,000

60* day until submitted' ' o $2,000

58.  General Provisions. Stipulated civil penalties shall automatically begin to accrue
on the ﬁrét day WASA fails to meet any of the schedules required by this Consent Decree or to
satisfy any obligation or requirement of this Consent Decree and shall continue to accrue each

day until WASA achieves compliance with such schedule, obligation or requirement; provided,
however, that if WASA s_l;bmits an appropﬁateiy docuinented request for modiﬁcation under
Sectio;x XXII (Modification) of this Decree 180 days prio; to an aﬂ‘ected deadline or compliance
date, and .EPA does not act on such request for modification i);ior'to the &eadli.m% or compliance
date, stipulated penalties shall not. accrue for WASA'’s failure to satisfy the deadline or
compliance‘date until fPA’s approval or disapproval. This provision shall not apply if WASA
does not have; a reasonable basis to make the request for modification or if the request is made

for purposes of delay. In the eveht EPA approves or disapproves WASA’s request for
n;lodiﬁcaﬁon after passage of the affected deadline or compliance'date, stipulated penalties shall *

begin to accrue from the time EPA acts on the request for modification.

59.  Fajlure to Meet Award of Construction Contract Deadlines Due to Rebidding. If

WASA elects to rebid a construction contract for a project described in Section VI, it may
request a modification under Section VIL. In the alternative, WASA may rebid and- elect to have
any stipulated penalties for failure to meet the Award of Construction Contract deadline due and
owing but to defer their payment. If WASA meets its deadline for Placing in Operation the

specific project for which penaltiés were deferred, stipulated penaities for failure to. meet the
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deadline for Award of Construction Contract will be excused. If WASA fails to meeg_the
deadline for Placing in Operation the specific project for which 'penalties wérc deferred,
stipulated penalties for the failure to meet both the Award of Construction Contract and the
Placing in Operatipn deadlines will be due and pay#ble on demand by the Uﬁited States. When
WASA elects a deferral of stipulated penalties for failure to meet an Award of Construction
deadline due to rebidding a project, it shall give written notice to EPA that it inténds to rebid the
project and to dgfer stipulated penalties. When it awards the ccjntra,ct for consl:ructién of that
project, WASA shall so notify EPA and advise it in writing of the amount of stipulated penalties
accrued pursuant to Section X1I that are due and owing but deferred.

60.  Stipulated civil penalties sha;ll ‘be paid within thirty (30) days of the date of a
demand for payment of stipulated civil penalties for any non-compliance with any of the
‘schedules of performance or requirements set forth in this Consent Decree.

6. In the event that a stipulated penalty is not paiq according: to the ins@cﬁonsin a
written demand from fhc United States, the stipulated civil penalty shall be payable with interest
from the original due date to the date of payment, at the statutory jud-gment rate set forth at 28
U.S.C. § 1961(a). | |

62.  Stipulated civil penalties shall be paid electronically or by submitting a cerﬁﬁed;
or cashier’s check payable to “Treasurer, the United States of America,” and tendered to the
United States Attorney for the District of Columbia. - Simuitaneously, WASA shall send copjes
of thé' certified or cashier’s check, together with a letter describing the basis for the penaiﬁes, to

.Chief,.Environmental Enforcement Section, United States Department of Justice, Post Office
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Box 7611, Ben Franklin Station, Washington, D.C. 20044, and to Section Chief, Compliance and
Enforcement Branch, Water Protection Division, US EPA Region 3, 1650 Arch Street,
Philadelphia, PA 19103. The transmittal letter shall reference the caption, the civil action
number, and DOJ Number 90-5-1-1-07137.

63.  Payment of sﬁi)ulated civil penalties as set forth above shall be in addiﬁon to any
other rights or remedies which may be Aavai]able to the United 'States or its agendieé by reason of
WASA’s failure to comply with the requirements of ﬁﬁs; Consent Decree and all applicabl¢
Federal, state or local laws, regulations, wastewater discharge permit(s) and all other applicable .

B permjts.. Where a violation of this Consent Decree is also a violation of such laws, regulations,
or permits, WASA shall be allowed a credit, in the amount of any Stipulated Penalties paid, as a
set-off against any stétutory peﬁalties imposed for such violation.

64. If' WASA invokes dispute resolution and the Court resolves the dispute against
WASA, stipulated penalties which have accrued during the pendency of the dispute shall he

-payable, as set forth‘hcrein, upon resolution of the dispute; pro.v_ided, however, that in the event
that the Director of the Water Protectic.m Division requires more than sixty (60) days to issue a
final agency decision concerning the dispute, WASA shall be liable only for sixty (60) days of
stipulated penalties for the period from submissicin of the Statements of Position until issuance of
the final agency decision, as set forth in Section XIV (Dispute Resolution). Stipulated penalties
shall begin to accrue again upon issuance of the final agcndy decision. -

XMI. FORCE Ml AJEURE

65. “Force Majeure” for the purposes of this Consent Decree is defined as an event
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arising from causes beyond the control of WASA or the control of any entity controlled by
"WASA, including its consultants and contractors, which delays or prevents the performance of
any obligation under this Consént Decree. Nothing in this Sectioﬂ is intended to re,ii&e WASA
' ofits duty io use due diligence to complete the requirements of this Consént Decree in a timely
manner or of | WASA’s obligation to meet all diséharge limitations and other obligations - _
contained in WASA’s NPDES Permit. Unanticipated or increased costs or changed financial
circumstances are not Force Majeure events, except as provided in Paragraph 67 (Anti-

" Deficiency Act) below, although in certain instances they may constitute the basis for a request

. for modification pursuant to Section VL. | |
66. Permitting: Failure to apply for a required permit or aﬁproval‘, or to provide in
~ atimely manner a]]- information required to thain a permit or approval necessary to meef the .

: ;equirements of this Consent Decree, are not Force Majeure events. However, failurle.'of' a
permitting authority to issue a necessary permit in a timely fashion is an event of Force Mgm
- Where the failure of the permitting authority to act is beyond the control of WASA and WASA
~ demonstrates that it has take_n all ‘steps available:to ii to oﬁtain the necessary permit, including
| imt not limited to: |

a. Promptly providing reasonably known permitting authorities with copies
 of this Consent Decree, when lodged, as well as briefing each such authority, both orally and’
with written materials if necessary, on the projects and schedules contained therein in orde( to
coordinate permitting submitals and approvals;

b. submitting a complete permmit application within two (2) months of the
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date i&éﬁﬁﬁed in the 'd'etailed ;lepl'emehtaﬁ.on schedule to apply for permits that bare known to be
required, and m a prompt fashion for those permits not known to be required or previously
" jdentified in the schedule; |
c. responding't.o requests for additional information by the permitting
‘ authority in a‘ timely fashion; |
| d making regular inquiry, approximately every 45 days, both Qerbally and in.

o ," -writing, with the permitting authority afier initial or supplemental permit_ filings, to determine the
' status of the permit application;

e.  seeking relief from higher management officials within the permitting
auﬁloﬂty where permit processing delays threaten to cause noncompliance with any deadline in
this decree; |

f accepting lawful permit terms and conditions; and

g. prosecuting appeals of any unlawful terms and conditions imposed by the
o permxttmg authority in an expeditious fashion.

67. Anﬁ-Deﬁciengx Act Events: Nothing in this Decree shall be.construed to
require an expenditure, obligation or contract in violation of the Anti-Deficiency Act, 31 USC.
' :§§ 1341 gt seq. Where an expenditure, obligation or contract is subject to the Anti-Deficiency
'. . Act, WASA’s ob]igéﬁons shall be subject to the availability of appropriated funds as follows:

(a) 'WASA must initially identify the portion of its budget that is comprised_ of
appropriated funds, identify the other components of its funding, and demonstrate why the

~ unavailability of the appropriated funds will delay.specific obligations;
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(b) Tothe extent made ‘necesAsal",'y by lack of app_ropriéted fands, WASA may
obtain deferral of compliance thh an obligation of this Consent Decree until its next annual
budget cycle if, within sixty (60) days.after WA;SA knew or should have known of the event
described in Paragraph 68 below, it provides in writing to EPA Region III a statement which
shows the following: | '

. | ()  Thatitincluded in jts annual budget, which accompanies the
~ District of Columbia budget submitted to fhe Presxdent for transmission to the Congress pursuant
to Section 466 of tile DC Self-Government and Governmental Reorganization Act, D.C. Code
Sec. 47-304 (1990), sufficient money to carry out such objective;

(ii) That it made dnhgent efforts.to obtain Cbngressional enactment of

" that part of the budget act;
(i)  That it expressly identified in the anmual fiscal year adopted budget
' 'prepared for Congressional use such obligation (not necgssarily to include refetencé tothisb :
‘Decree as suc;h) together with the amount of money tied to performing such obligation; and
| (iv) That Con-greés acted expressly to eliminate such amount of money
of to reduce it below the level necessary to perform the obiigation, or that Congress made an
~ across the board reduction in WASA’s appropriation as shown in WASA’s adopted budget
‘without expressly saving such obligation and the across the board reduction, as applied’
proportionately to the amount of money shown in the adopted budget for such obligation, left an

insufficient amount to carry out that obligation.

68. General Requirements: When circumstances are occurring or have occurred
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- which may delay the completion of any requirement of this Cohsent Decree, whether or not due .

- to a Foree Mejenre event, WASA shall so notify EPA, in writing, within fifteen (15) days after
'WASA knew, or should have known, of the delay or anticipated delay. The ﬁotioé sha]l describe
in detail the bases for WASA’s contention that it experienced.a Force Majeure delay, the
' anticipated léngth of the delay, the precise cause or causes of the delay, the measures mkenAor to.
. be taken to prevent or minimize the delay, and the timetable by which those measures will be |
implemented. Failure to so notify the United States shall constitute a waiver of any claiin_ of
" Force Majeure as to the e\;ent in question.
69.  If the United States finds that a delay in performance is, or was, caused by a Force
Majeure event, it shall extend the time for performance, in writing, fon; a period to compensate
. for the delay resulting from such event and stipulated penaiﬁes shall not be due for suc.h. period.
. In proceedings on any dispute regarding a delay in performance, the dispute resolution

provisions of Section XIV shall apply and WASA shall have the burden of proving that the delay

is, or was, causéd by a Force Majeure event, and that the amount of additional time requested is

necessary to compensate for that event. |
70. Compliance with a requirement of this Consent Decree shall not by itself - -

- constitute compliance with any other requirement. An extension of one compliance date based

on a particular event shall not automatically extend another compliance date or dates. WASA |

shall make an individual showing of proof regarding the cau.se of each delayed incremental step

or other requirement for which an exten_siop is sought. WASA may petitibn for the extension of

more than one compliance date in a single request.
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XIV. DISPUTE RESOLUTION
.' 71.  This Court.shall retain jurisdiction for the purpose of adjudicating, in the manner
provided by this Section, all disputes between WASA and the United States that may arise under .
the provisions of this Consent Decree. Unless otherwise expressly provided in this Consent

Decree, the dispute resolution procedures of this Section shall be the exclusive mechanism to

resolve disputes arising under or with respect to this Consent Decree. Howevér,'the 'procedm;es

" set forth in this Section shall not apply to actions by the United States to enforce obligations of
.. "WASA that have not been disputed in accordance with this Section.

j " 72, Pemmit actions pursuart to 40 C.FR. Part 124, incuding issuance, denials, and
modifications, shall not be subject to this Cons}.nt Decree, but mtﬁa shall continue to be handled
’ through the administrative and judicial pr&edmes set forﬂn m those-regulgtions.

73..  Any dispute which arises under or with respect to this Consent Dec_reé shail in the
first instance be the subject of informal negotiations between WASA and the United States.
* - Notice of the dispute shall be provided no later than fourteen (14) days from the dafe of the
. circumstances giving rise to the dispute. The period for infornial negotiations shall not exceed
| twenty (20) days from the date of the original notice of the dispute, unless WASA and the United
‘States otherwise agree in writing to extend that period. |
74.  If the informal negotiations are unsuccessful, the position of the United States

‘shall control unless, within twenty (20) days afier the conclusion of the informal negotiation

. period, WASA invokes the formal dispute resolution procedures of this Section by serving on the

.United States a written Statement of Position on the matter in dispute, Which shall set forth the
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nature of the dispute with a proposal for its resolution as well as any factual data, analysis or -
opinion supponihg that position and any supporting‘docmnentaﬁon (including the Long Term
Control Plan or pprtions thereof) relied upon. o
75; Within thirty (30) days of the receipt of a Statement of Position, pursuam; to this
Secﬁon, thg United States may serve on WASA. its own Statefnent of Positipn, which may |
include an alterate proposal for resolution of the dispuie as well as any factual data, analysis, 61-
| opinion supporting that position and all supporﬁﬂg documentation (including the Long Term
Control Plan or portions thereof) relied upon by the United States. Within 15 days after m&m
of such Statements, WASA may serve on the United States a Reply. ‘ |
76.  Matters Accorded Record Review: With the ex,ception.of modification requests
pursuant to Section VII, this Paragraph shall pertain to disputes subject to the procedurgé of this
" Section that concerns the adequacy or nature of the work to be performed under Section VI of
this Decree, or other matters that are accorded review on the administrative record under
abplicable principles of administrative law. For matters subject to this Paragraph, WASA Shal.l ‘
have the burden of showing that the position of the United States is arbitrary and capricious or
otherwise not in accordance with applicable law or this Consent Decree. Plaintiff shall compile
an administrative record, which shall consist of the Statements of Position and supgort_ing
documentation relied upon (including the LTCP or portions thereof that the parties incprpor@d
into their Statements) and other documents considered and relied upon by EPA in a_r_rivingat its
final administrative decision. Where appropriate, EPA may allow WASA, the Diéu*iet of

Columbia, Citizen Plaintiffs, and/or other members of the public to make supplgmental
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submissions. The Director of the Water Protection Division shall issue a final administrative
decision resolving the dispute based on the administrative record. Stipulated penalties for the
period from submiséion of Statements of Position until issuance of the final administrative
decision shall accrue for no more than sixty (60) days, even if EPA issues the final

 administrative decision after more than 60 days. The final administrative decision shall be
effective m ten (10) days, unless WASA may mové for judicial review within ten (10) days of iis
receipt of lhe final agency decision. | |

| 77._ Mgd_iﬁMyg_stgz In the case of requests for modification of the Selected _

. CSO Controls and/or schedules pursuant to Section VI, WASA shall bear the iaurden of-
dembnstrating that the requested modification should be approved in aécordance with Se;:tibn.
VII of this Consent Decree. EPA’s final decision shall be binding on WASA, unless within
twenty (20) days of its receipt WASA submits a modification request to the Court. If the .,
Director of the Water Protection Division does not issue a final decision on a request for

- modification within one hundred twenty (120) d_ays‘ from the date that WASA submits its Reply
to the United States’ Statement of Position, WASA may elect to move in Court to modify the
Consent Decree. |

78.  Other Matters: In the case of other matters not subject to Paragraphs 76 and 77

above, WASA shall have the burden to demonstrate that its actions or positions were taken in
accordance with the terms, conditions, requiremen_ts and objectives of this Consent Decree and
the Clean Water Act. The Director of the Water Protection Divisién will issue a final decision

resolving the dispute which wi]l be binding on WASA, unless within twenty (20) days.of its
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receipt- WASA serves on the United States a motion for judicial review of the decision setting
fdrth ‘the matter in di spute, the efforts made to resolve it, the relief requested, and the schedule, if
 any, within which the dispute must be resolved to ensure orderly ixaplementation '6f, this Consent
Decree. Stipulated penalties for the period from submission of Statements of Pos_ition until
issnance of the final administrative decision shall accrue for no more than sixty (60) days, even
if EPA issues the final administrative decision after more than 60 days. |
79.  Where the dispute arises ﬁc-)m,WASA’s request for modiﬁc_:ati_on of the Selected '

CSO Controls and/or schedules pursuant to Section VIL, the matter shall not be subject to the -
plfinciples of record review m Paragraph 76. For other matters, If WASA and the United States
disagree as to whether the dispute should proceed under the principies of record 'review or not,
WASA shall follow the procedures determined by EPA to be applicable. Upon appeal, the Court
| shall determine which pfocedures are applicable in accordance with the standards set forth in this
Sectiop.

80.  Submission of any matter to the Court for resolﬁtion shall not extend or stayl any
of the deadlines set forth in this Consent Decree unless the Partiés agree to such extension in
writing or the Cpurt grants an order extending such deéd]jne(s). Stipulated penalties with r'esbect
tO' the disputed matter shall continue to accrue but payment shall be stayed pending resolution of
the dispute as provided in this Section. Notwithstanding the stay of payment, stipulated penalties
. shall accrue from the first day of noncompliance with any applicable:provision of this Consent
Decree. In the event that WASA does not prevail oﬁ the disputed issue, stipulated penalties shall

be assessed and paid as provided in Section XTI (Stipulated Penalties).
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XV. RIGHT OF ENTRY
si. . Comniepcing xvipon the date of lodging of this Consent Decree, U.S. EPA and its
: -represehtatives,. cqntmétors, consuitants, and attorneys shall have the rig.ht. of entry into and ﬁpon
the prémiSes of WASA at all reasonable times, upon proper presentation of credentials;, for the
p‘urpoées of: |
(a) Monitoriﬁg the progress of activities required by this Consent Decree;
. ()  Verifying any data or informatiém required to bc‘submitted pursuant to this
",ConvsentDecree; | |
o ‘((;) Obtammg samples and, upon request, splits of any samples taken by WASA or its
| consultan’;s; Upon request, WASA will be provided with splits of all samples taken by the
United States;
(d  Inspecting and evaluating the CSO System;
(¢) Inspecting and reviewing any record required to be kept under the provisions of-
- this Consent Decreé or any NPDES Permit and the Clean Water Act; and - |
(f)  Otherwise assessing' WASA’s compliance witH this Consent Decree.
T 82, ﬁis Section XV, Right of Entry, in no way limits or affects any right of entry and
", imspection, or any other right otherwise held by the United States, U.S. EPA and any other
'govemmental entity, pursuant to applicable federal or state laws, regulations.
83. WASA reserves the right to requést’ the laboratory analytical results of samples
‘taken from the CSS by the United States during the term of this Consent Decree, and any non-

privileged reports prepared using such results.

43



Consolidated Civil Action No. 1:00CV00183TFH
Final and executed version of Consent Decree

XVL NOT A'.PERMI"I‘ICOmLIANCE WITH OTHER §TATUTES/REGQLAI]QE§'
84.  This Consent Dectee is not and shall not be interpreted to be a permit or
modification of any existing permit issued pursuant to Section 402 of the Act, 33 USC § 1342,
nor shall it be interpreted to be such. This Consent Decree does not relieve WASA of any
obligation to apply for, obtain and comply with the requirements of any new or existing NPDES
permit or to comply with any federal, étate of local l;aws or regulations, including, but not limited
to its obligations to obtain a permit for its wastewater treatment and collection system or
facilities and to comply with the requir.ements of any NPDES permit or with any other applicable
federal or state law or regulation. Any new permit, or modification of existing permits, must be
complied with in accordance with federal and state laws and regulatidns.
XVIL. FAILURE OF COMPLIANCE
85.  The United States does not, by its consent to the entry 6f this Consent Decree,

warrant or aver in any manner that WASA’s complete compliance with this Consent Decree will
result in compliance with the provisions of the Clean Water Act, 33 U.S.C. §§1251 et seq., or
with WASA’s NPDES permit. Notwithstanding EPA’s review or-apprpﬁl of an)" Scope of
Work, report, or plans and speciﬁcatiohs, pursuant to thi-s Consent Decree, WASA shall remain
| solely responsible for any non-compliance with the terms of this Consent Decree, all appiicable
permits, the Clean Water Act, and regulations promulgated thereunder. The pendency or
outcome of any proceeding copceming issﬁan_ce, reissuance, or modification of any permit _shall
neither affect nor postpone WASA’s duties and obligations as set forth in this Consent Decree.

XVIL EFFECT OF DECREE AND NON-WAIVER PROVISIONS
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.86.  The Parties agree that this Consént Decree resolves the civil claims for violation
6f wétef qﬁaﬁty standards and for long-term injunctive relief (Claim One) alleged in the
) . Complaint filed by the United States through thg date of lodging of this Decree.

87.  The Consent Decree in no way a.ﬁ'ects or relieves Settling Defendants of any
responsibility to comply with any federal, state, or local law or regulation.

88. The Parties agree that WASA is fesponsiblé for achieving and mamtammg
k:ompl,éte compliance with all applicable federal and state laws, regulations, and permits, apd that
compliance with this Consent Decree shall be no defense to any actions 'oommenced pursuaﬁt to
vsaid iawé, fegulafions, or permits.
| 89.  The United States reserves the right to file a civil action for statutory penalties or
injunctive relicf against WASA for any violations of the Clean Water Act by WASA. which
occur after the date of lodging of this Consent Decree and any such violations occurring prior to
-that date that are not specifically alleged as Claims for Relief in the Complqints. |

90.  This Consent Decree does not limit or affect the rights of WASA, the District of
" Columbia, or the United States as against any third parties which are riot parties to this Consent

" Decree.

91.  The Parties reserve any and all legal and equitable remedies available to enforce
the provisions of this Consent Decree. This Consent Decree shall not limit any authority of EPA
“under any applicable statute, including the authority to seek information from WASA orto seek .
access to the property of WASA, nor shall anything in this bonseﬁt Decree-be construed fo limit

| the authority of the United States to undertake any action against any person, including WASA,
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in response to condiﬁéns that niay pfesent an imminent and substantial endangerment to the - '
environment or the public health or welfare. |

92.  Obligations of WASA under the provisions of this Consent Decree to perfofm
duties scheduled to occur after thev date of lodging, but prior to the date of entry, shall be legally’
enforceable from the date of lodging of this Consent Decree. Liability for stipulated .penah:ics, 1f
applicable, shall accrue for violation of such oi)ligations as of the date of vié_laﬁon and payment
of such stipulated penalties may be demanded by the United States upon or after entry of this
Consent Decree.

93.  The United States reserves the right to file a criminal action for statutory penalties
or other criminal relief against WASA for any violations by WASA of the Clean Water Act or
other applicable federal statutes. |

94. It is the intent of the Parties hereto that the clauses hereof are severable, and
should any clause(s) be declared by a court of competent jurisdiction to be ixﬁalid and
unenforceable, the remaining clauses shall femain in full force and effect. N

95.  The United States reserves all remedies availdble to it for violations of Federal,
State and local law. |

XIX. COSTS OF SUI1

96.  The Parties shall bear their own costs and attorney’s fees with respect to this

XX. CERTIFICATION OF SUBMISSIONS-

97.  WASA shall maintain copies of any underlying research and data in its
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' possessxon, custody or control for any and all documents scope of work, reports, plans and
specifications, or permits submitted to EPA pursuant to this Consent Decree for a period of five
(5) years, except that WASA shall not be required to maintain copies of drafts of docﬁments, :
scope of work, reports, plans and specifications, reports or permits. WASA shall require any
independent contractor implementing this Consent Decree to also retain such materials for a
period of five (5) years. WASA shall submit such supporting documents to EPA upon request.
WASA shall also submit to EPA upon request any other documents that relate to or discuss the -
operation, maintenance, repair, or-construction of the CSO system (or any portion thereof), or
* that relate to or discuss the number, frequency, volume, quality or environmental impact of CSO
discharges. In all notices, documents or reports submitted to EPA pursﬁant to this Consent
Decree, a senior management official of WASA shall sign and certify such notices, docuinents_
and reports as follows:
I certify under penalty of law that this document

and all attachments were prepared under my direction or

supervision in.accordance with a system designed to ensure-that

qualified personnel proper]y gather and evaluate the information

submitted. Based on my inquiry of the person or persons who

manage the system, or those persons directly résponsible for

gathering the information submitted is, to the best of my

knowledge and belief,, true, accuraie and complete. 1 am aware

that there are significant penalties for submitting false information,
including the possibility of ﬁne and imprisonment.

FORM O NO C

98.  Unless otherw15e speclﬁed within the terms of this Consent Decree, all reports,

_notices, or any other written communications required to be submitted under this Consent Decree:

47



Consolidated Civil Action No. 1:00CV00183TFH.
Findl and executed version of Consent Decree -

shall be sent to the respective parties at the followiﬂg addresses:
- As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

Post Office Box 7611, Ben Franklin Station
Washington, DC 20044

- Reference DOJ Case No. 90-5-1-1-07137

United States Attorney
District of Columbia

- Judiciary Center

555 Fifth Street NW
Washington, DC 20530

EPA

Director

.- Water Enforcement Division

. Office of Regulatory Enforcement
U.S. Environmental Protection Agency
OECA-ORE-WED

" Ariel Rios Building

12* and Pennsylvania Ave, NW

Mail Code 2243A

Washington, DC 20004

- Chief"
- NPDES Branch (3WP31)

* 'Water Protection Division

U.S. Environmental Protection Agency
Region I

1650 Arch Street -

Philadelphia, PA 19103

Yvette Roundtree (3RC20)
Office of Regional Counsel
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U.S. Environmenta! Protection Agency

.. Region Il

1650 Arch Street

Philadelphia, PA 19103

Asto WASA:

' Jerry N. Johnson or his successor

General Manager , ‘
District of Columbia Water and Sewer Authority

5000 Overlook Avenue, SW
Washington, D:.C. 20032

Deputy General Manager/Chief Enginner

- District of Columbia Water and Sewer: Authonty
‘5000 Overlook Avenue, SW

. Washington, D.C. 20032

As to the District:

The Attorney General of District of Columbla
- One Judiciary Square

441 Fourth Street NW
Suite 600 South
* Washington, DC 20001

XX1I. MODIFICATION
99. This Coﬁscnt Decree contains the entire agreemednt of the Parties and shall not be
. modified by any prior oral or written agreement, representation or understanding. Prior drafts of
this Consent Decree shall not be used in any action involving the interpretation or enforcement
of this Consent Decree.
100. The non-material terms of this Consent Decree may be modified by a subsequent

. written agreement signed by all the Parties. If all the Parties agree to a material modification in

-writing, they may apply to the Court for approval thereof. 1f the'Parti,eé do not reach agreement
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on such material modification, the reqﬁest for modification shall be subject to the dispute
resolution froéédums of this Decree. All material modiﬁcatipns shall be in writing and
approved by the Court before they will be deemed effective.

101. Inthe event WASA requests a material modification to fh:Selected Cso
Controls aﬁd/or the schedule set forth in Section VI of the Consent Decree, WASA shall arrange |
for additional public participation prior to submitting the modification request to the United
" States. WASA shall initially consult with EPA cong‘efning the modiﬁ_cation and the scope of
public participation to be obtained by WASA prior to submission of a formal request for
- modification from WAS'A to EPA.

(a) The proposed modification package shall be submitted to EPA and shall
contain the followingf ‘ '
() the basis for the modification and the supporting technical and
regulatory justification (including if applicable the LTCP or pertinent portions thereof);
(ii) any changes to the Selected CSO Controls and/or té the schedule in -
Section VI of this Consent Decree, along with any supporting data;
(iii) a demonstration of material compliance with any applicable
réquirements of the 1994 CSO Policy; and
(iv) a demonstration that public participation has occurred.
(b) If the United States, after consultation with the District of Columbia, agrees 10
the modification, the proposed changes to the Selected CSO Controls and/or the schedules shall

" be executed by appropriate officials on behalf of the United States, the District of Columbia, and -
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WASA and iodged with the Court for a period of public: comment prior to entry. If the Uniwd. -
:States does not agree to th_e' proposed modiﬁ,;:ation, the matter shall be subject to the procedures
“of Secti@ XIV of thi.é Decree (Dispute Resolution). '
XXIL PUBLIC COMMENT
102, | The parties agree and acknowledge that final approval by the Un_iteci States and
entry of this Cpnsent Decree is subject to the requirements éf 28CFR. § 50."7, which provid;s
for notice of the lodging of this Consent Decree in the F édelal Register, an opportunity for'. _
public comment, and. consideration by the Unitg(état&s of any comments. This paragraph does
not create any rights exercisable by the Settliné Defendants, and Settling Defendants shall not
withdraw their consent to this Consen;c Decfee betWeeh lodging and entfy of this Consent Decree
and hereby ;:onsents té entry of this Decree without further notice. | ’
| 103. All informatjon and documents submitted by Settliﬁg. Defendants to U.S. EPA
pursuant to this Consent shall be subject to public inspection, unless identified and supported as
:conﬁdential by WASA in accordance with 40 CF.R. Part 2. | ‘
CONTINUING
104. The Court éha].l retain jurisdiction to enforce the terms and conditions of this.
Coqsent Decree and to resolve disputes arising hereunder as may be necessary of appropriate for |
the cénstrucﬁon, modification or execﬁtion of this Consent Decree.
XXV. APPENDICES -
105. Appendix A is the Long Term Control Plan and its Appendices.

106. Appendix B contains WASA’s financial assumptions and projections that it sets
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forth as its basis for the 20 year i'mplementation schedule in this Consent Decree.
107. - Appendix C contains a list of key financial variables to be updated in the event of
a request for modification due to changed financial circumstances pursuant to éwtion VII of this
Decree.
XXVI. TERMINATION
 108. | This Consent Decree shall terminate upon motion of the United Stafes to the
Court after each of the .following has occurred:

(@) 'WASA has Placed in Operation all of the construction projects required

under Section VL

| (b) WASA has demonstrated that it bas achieved and maintained compliance
with the water quality based CSO numerical eﬁiuent limitations and the performance standards
. requiring that the Selected CSO Controls be implemented, oper.ited aqd maintained as described.
in WASA’s NPDES fermit for two years after the Selected CSO Controls are };laced in
| ~ Operation;

(c)  WASA has satisfactorily implemented its LIDR projects aﬁd programs as
required by Section IX;

(d) = WASA has paid all stipulated penalties and any other monetary
obligations due hereunder, and no penalties or other monetary obligations due hereunder are
.outstanding or owed td the United States; and |

(6)  WASA has certified completion to the United States, and the United

States has not contested WASA’s compleiion or compliance.
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109. The Consent Decree shall not terminate; if, within 90 days of celjtiﬁcatioh b).'
' WASA to fhe United States of compliance pursuant to this Séction, the United States asserts in |
_writing that full compliéncz has not been achieved, or seeks further specific information in order
" to evaluate WASA’s cerﬁﬁgaﬁon. If the United States disputes WASA’s full cbmpliance, thls
| Consent Decree shall remain in effect pending resolution of the dispute by the parties or the
Court. |
110.  Notwithstanding Paragraph 109 above, if WASA submits a certification to the
: ‘United States that it has completed all the requirements in Paragraph 108 above, and the United |
" States does not respond on or before 90 days, WASA may file a motion to the Court seekmg
termination of this Consent Decree. | |
XXVII. SIGNATORIES
111. The Assistant Attorney General on behaifof the United States.and the |
undersigned representatives of the Settling Defendants certify that they are fully authorized to
enter into the terms and conditions of this Consent Decree and to execute and legally bind such

. party to this docurnent.
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Butered this_eRS M%'ay s ek 2of TR

9%%/%%

Chief Judge, United States
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FOR THE UNITED STATES OF AMERICA

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and Natural Resources Division

Nvaa, Fls V(u 2
NANCY FLICKINGER
Senior Attorney
Environmental Enforcement Section
Environment and Natura] Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044
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FOR THE UNITED STATES OF AMERICA

Connelbne Lowlt sl M

KENNETH L. WAINSTEIN, D.C. BAR# 45105
United States Attomcy

: i _/' ? 1/ / \ .
R.CRAIG LA CE, D.C.BAR # 171538
Assistant United States Attorney

ﬂ .y 0-, .3"’.\—— ‘
BRIAN SONYIELD, D.C. BAR # 449098
Assistant United States Attorney
Judiciary Center
555 4% Street, N.W.

Civil Division. - -

Washington, D.C.20530
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FOR THE UNITED STATES. ENVIRONMENTAL
PROTECTION AGENCY '

Aometsldf -wctet,

DONALD S. WELSH
Regional Administrator

-~

WILLIAM C. EARLY-
Regional Counsel

jor Assist Regnonal Cou:;sel

U.s. Envxromnental Protechon Agency
Region I

1650 Arch Street.

Philadelphia, PA 19103
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A

“THOMAS V. SKINNER
Acting Assistant Administrator o
Office of Enforcément and Compliance °
- Assurance :
United States Environmental Protection Agency .
‘Washington, D.C. 20460 i
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" FOR THE DISTRICT OF COLUMBIA

District of Colnmhm Wabr -and Sewer Anmonty
5000 Overlook Avenne, S.W.

gton, D.C. 20032
ﬂ%./

DAVID E. EVANS
McGuire Woods LLP

One James Center

901 East Cary Street
Richmond, Virginia 23219
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ROBERT C. BOBB

City Administrator -

District of Columbia

John A. Wilson Building

1350 Pennsylvania Avenue, N.W.
‘Washington, D.C. 20004

ROBERT J. SPAGNOLETTI
Attomey General of the District of Columbia

GEORGE C. VALANTINE
Deputy Attorney General
For Civil Litigation

_ 7
e /L7/7

ROBERT C. UTIGER
Senior Counsel to the
Deputy Attorney General
for Civil Litigation

. 441 Fourth Street, N.W,
Washington, D.C. 20001




 Appendix A



‘The August, 2002 Long Term Control Plan and its
‘Appendices A through G will be filed in hard copy
in lieu of electronic filing, since the Plan exceeds 500
pages and contains numerous graphs, maps,
and charts that must be reproduced in color.
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APPENDIX B

Table 1, attached, presents WASA’s fmancial projections for the impact on sewer rates of the 20-year
LTCP xmplementaﬁon schedule as specified in the consent decree. Descriptions of the heading
columns in Table 1 are presented bélow:

Column No. | - Headmg - Description
1 Year No. . Se@enual count of number of years starting in 2004
2 Calendar year  Calendsr year starting in 2004
3. Capital v * | Estimated capital costs for the CSO LTCP expressed in
2001 Dollars (SE constant year 2001 dollars
4 Capital The estimated capital costs for the CSO LTCP expressed in
Actua] Dollars ($M) the year of expenditure dollars usmg 3% per year- to
escalate the 2001 value estimate.
5 oM ‘  Estimated operating and maintenance costs for the CSO
2001 Dollars ($M) LTCP expressed in constant year 2001 dollars.
6 oM - The estimated operating and maintenance costs for the
Actual Dollars (M) CSO LTCP expressed in the year of expenditure dollars
. , ' usng&s% per year to escalate the 2001 value estimate.
7 Total The addition of CSO Costs/OM/2001 Dollars {$M) and
2001 Dollars ($M) CSO0 Costs/Capital/2001 Dollars (SM). .
8 Total The addition of CSO Costs/OM/Actual Dollars (SM) and .
Actual Dollars (SM) | CSO Costs/Capital/Actual Dollars ($M).
9 | The amoumt of actual capital costs that are debt ﬂnanced
- | Capital Costs Financed (M)
10 Capital Costs PAYGO ($M) | The amount of actual capital costs that are paid from
' . curTent year TEVEnUES on a pay-as-yoy-go-basis.
11 . [ Debt Service (M) Estimated annnal debt service on capital costs that are
financed using 30.year term and borrowing costs of 7%.
12 O&M (SM) Same as Columm 6, OM Actual Dollars ($M)-
13 Total Rate Requirements The:addition of PAYGO,; Debt Service, O&M costa.
14 Other WASA Wastewater Operating and capital costs for wastewater services that are
. Costs Paid by DC -] funded by retail ratepayers before the addition of CSO
Ratepavers LTCP costs.
15 | Typical Residential Bill Estimated annual residential wastewater bill before
Without CSO LTCP addition of the CSO LTCP costs.
16 Bill Increase Without CSO | Estimated annual change in residential wastewater bill
LTCP before addition of CSO LTCP costs. .
17 Typical Residential Bill Estimated annual residential wastewater bill after addition
Without CSO LTCP | of the €SO LTCP costs.
18 Bill Increase Without CSO | Estimated annual change in residential wastzwawr bill
| LTCP . afier addition of CSO LTCP costs.
19 MHI ! Estimated median household income (MHI) using 3%
: annua) growth rate .
20 % of MHI Estimated residential bill as a percent of MHI.
21 Lower 20% | Houseliold income of the most affluent household of the
| 1ower 20" percentile of households in the District.
22 % of Lower 20% | Estimated residential bill as a percent of the houschold.
' income for the most affluent household of the lower 20®
percentile of households in the District.
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The fmancial projections are based on certain assumptions, which include, but are not limited to. the
following: '

1. Billed water use is projected to decrease at 1% per year. Residential bill estimates are based
on average consumnption of 100 ccf per year.

2. Customers are assessed a charge for water and wastewater services based on water
_ consumption. With the exception of certain federal government customers located outside of

the District, all customers pay the sarne rate, regardless of account class, meter size, or size of
service connection. The analysis assumes this practice will continne.

3. The analysis assumes a revenue. collccﬁon rate of 97 7% of billed amounts.

4. Median Household Income in the District of Columbsia is projected to increase: at 3% per
year. The most affluent of the lower 20™ percentile of households in the District have a
household income in 2004 dollars of $19,669 and this is projected to mcrase at the rate of
inflation, which is assumed to be 3% per year.

5. . Projections take into account discounts to low-income customers under the Authority’s
customer assistance. program. The Authority’s program covers 6,000 low-income customers
‘ and prowdcs discounts of apprommately $500,000 each year. Each eligible participant,
: receives an exemphon for water service charges in the amount of 4 ccf per month.

6. The financial analysis assumes an all-in bomovmlg cOSt. assumpnon of 7 percent including
cost of issuance (including bond insurance premiums, premmms for debt. service reserve
facility and fees and expenses related to bond issuance; approximately 2% on the Authority's
2003 revenue bond issue). The analysis assumes a debt coverage ratio of 1.40 x Term of
Debt. The financial analysis utilizes fixed rate financing with a term of 30 years.

7. CSO operating and maintenance and capital costs are escalated at a rate of 3% per year from
- 2001 cost estimates to the year of expenditure. Non CSO-related wastewater operaung and
capital costs are projected to increase at appmx:mately S percent per year reﬂccung impacts

of inflation and reinvestment in capital facilities.. |
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APPENDIX C ~
Certzun Financial Information to Perform Financial Analys:s
Pmsuant to Section VI

In the event that WASA seeks a modification of the Schedule pursuant to Section »

VI of the Consent Decree due to cost overrums or changed financial circnmstances, WASA shall

update its financial information. Information that may be relevant includes the following list or

" categories of information, and WASA agrees to provide such information in the event the United
States requests it. ‘Nothing in this Appendix in any way limits or narrows the United Stateg’

.ight to obtain or request other information in order to review and respond to WASA’s requwt
for a modification.

1. DC populahon, current and proj jected
2. Number of households, current and yro_]ected

- Smgleffamly residence

~ Multi-family buildings

-3, Median household income
4. Wastewater blllmgs and volume billed for past three years, broken out for all user classes
5. Wastcwater revenues and expenditures for past three years.
6. WASA financial statements for past thiree years.
7. I. Prospectuses issued wﬂhm the past three years.

8. Rate studies prepared within the past three years related to wastewater or stormwater
programs.

9:  Perhousehold wastewater metering fee and ROW fee

10.  Average per household volume billed for
- Single-family residence
- Multi-family residence

11.  Current baseline revenues and expenditures.

12.  LTCP costs
- Capital costs incurred to date
- Capital costs projected by year
- Additional operations and maintenance costs projected by year
- Costs to date financed. with grants (amount and interest rate by year)
- Costs to date financed with low interest, non-market loans (amount and interest rate by
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13.

14,

15,

16.
17.
18.

19.

20.

21.

Year)

Propctcd costs other than those requn'ed by ﬂus consent decree that should be conmdered
in addition to baseline costs. ldentify and project by year. .

- Costs necessary 10 comply with regulations or other legal requirements.

- Projected sewer system assessment and rehabilitation costs '

- Other increases that would cause total annual expenditures 10.xise at a rate greater than
inflation

Debt coverage ratio .

.Bond interest rate 5nd term

Rate of inflation

PAYGO assumption

Current wastewater‘rate per ccf for single-family residential customers.

History of rate adJuslmenis or rate recovery approach during the past five years. Idcnnfy
the current basis for recovery of LTCP costs and any expected changes in the basis for

the recovery of these costs. If rates are recovered through other than the wastewater tate, .
identify the mechamsm, and the amount of costs bom by each user class.

Projection over twenty years estimating per household impact of LTCP.

Current programs to provide relief to low-income residents.

Other documentation or amalysis that EPA and/or WASA deems relevant for the
particular. circumstances.
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